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DIGEST: 

1. P r o t e s t  t h a t  a g e n c y  a c t e d  u n r e a s o n a b l y  i n  
d e t e r m i n i n g  t h a t  e m e r g e n c y  d r e d g i n g  se rv ices  
were n e e d e d  2nd t h a t  o n l y  a h o p p e r  dredge 
c o u l d  p e r f o r m  t h e  work w i t h i n  t h e  r equ i r ed  
t imeframe i s  d e n i e d  w h e r e  t h e  p r o t e s t e r  h a s  
n o t  shown t h a t  t h e  a g e n c y ' s  c o n c l u s i o n s  a r e  
u n r e a s o n a b l e  b u t  m e r e l y  d i s a g r e e s  w i t h  t h e  
a g e n c y ' s  b e l i e f  t h a t  s u c h  d r e d g i n g  was n e e d e d  
a n d  t h a t  f i r m  u s i n g  p i p e l i n e  d r e d g e  c o u l d  n o t  
p e r f o r m  w i t h i n  t h e  r e q u i r e d  timeframe. 

An a g e n c y ' s  f a i l u r e  t o  prepare a proper d e t e r -  
m i n a t i o n  a n d  f i n d i n g s  j u s t i f y i n g  s o l e - s o u r c e  
n e g o t i a t i o n s  is  n o t  a n  e r ro r  a f f e c t i n g  t h e  
v a l i d i t y  of a s o l e - s o u r c e  award w h e r e  t h e  s u r -  
r o u n d i n g  c i r c u m s t a n c e s  i n d i c a t e  t h a t  t h e  a w a r d  

Agency  p r o p e r l y  c a n c e l e d  s o l i c i t a t i o n  a f t e r  b i d  
o p e n i n g  when i t  d e t e r m i n e d  t h a t  t h e  scope of 
work  r e q u i r e d  u n d e r -  a s o l i c i t a t i o n  f o r  d r e d g i n g  
s e r v i c e s  h a d  s u b s t a n t i a l l y  c h a n g e d  as a r e s u l t  o f  
t h e  r e m o v a l  of some o f  t h e  m a t e r i a l  u n d e r  a sole- 
s o u r c e  c o n t r a c t ,  a n d  d e t e r m i n e d  t h a t  a p r e v i o u s l y  
u n a v a i l a b l e  agency-owned d r e d g e  h a d  become a v a i l -  
a b l e  t o  p e r f o r m  t h e  r e m a i n i n g  work .  

2 .  

was j u s t i f i e d .  2 )  

3 .  

4. F a i l u r e  of c o n t r a c t i n g  o f f i c e r  t o  prepare  a f o r m a l  
w r i t t e n  d e t e r m i n a t i o n  j u s t i f y i n g  c a n c e l l a t i o n  
a b a s i s  f o r  s u s t a i n i n g  a p r o t e s t  w h e r e  c i r c u m s t a n c e s '  
n e c e s s a r y  t o  s u p p o r t  a c a n c e l l a t i o n  a r e  p r e s e n t .  

is  n o t  
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Tom Shaw I n c .  a n d  Mer r i t t  D r e d g i n g  Company p ro te s t  
t h e  s o l e - s o u r c e  a w a r d  of a c o n t r a c t  f o r  d r e d g i n g  work  
by t h e  J a c k s o n v i l l e  D i s t r i c t ,  Corps o f  E n g i n e e r s  a n d  t h e  
Corps '  c a n c e l l a t i o n  of i n v i t a t i o n  f o r  b i d s  ( I F B )  N o ,  
DkCN17-83-B-0008 , a s o l i c i t a t i o n  f o r  d r e d g i n g  work  t o  be 
p e r f o r m e d  i n  t h e  same g e n e r a l  a rea  as  t h e  work  p e r f o r m e d  
u n d e r  t h e  s o l e - s o u r c e  c o n t r a c t .  The  p ro t e s t e r s  c o n t e n d  
t h a t  t h e  Corps f a i l e d  t o  a d e q u a t e l y  j u s t i f y  t h e  sole- 
s o u r c e  a w a r d  a n d  t h a t  i t  c a n c e l e d  t h e  s o l i c i t a t i o n  w i t h o u t  
a c o m p e l l i n g  r e a s o n  t o  d o  so.  
w e  Geny t h e  p ro tes t s ,  

The  s o l i c i t a t i o n  s o u g h t  b i d s  f o r  t h e  e m e r g e n c y  ma in -  
t e n a n c e  d r e d g i n g  of  4 6 7 , 0 0 0  c u b i c  y a r d s  of s i l t y  s a n d  
rnzter ia l  f r o m  t h e  e n t r a n c e  and  access  c h a n n e l s  of t h e  u.S.  
Navy T r i d e n t  Base, C a n a v e r a l  Harbor, F l o r i d a .  A t  t h e  b i d  
o p e n i n g  o n  December 1 6 ,  1 9 8 2 ,  Shaw was t h e  low b i d d e r  a n d  
Merritt was s e c o n d  l o w .  The  Navy c o n d u c t e d  a p r e - a w a r d  
s u r v e y  of Shaw,  a n d  b a s e d  o n  t h i s  s u r v e y ,  f o u n d  Shaw t o  be 
n o n r e s p o n s i b l e .  

F o r  t h e  r e a s o n s  t h a t  f o l l o w ,  

S i n c e  Shaw is  a s m a l l  b u s i n e s s ,  o n  J a n u a r y  20 t h e  
s a v y  r e f e r r e d  t h e  m a t t e r  of S h a w ' s  r e s p o n s i b i l i t y  to  t h e  
S x a l l  B u s i n e s s  A d m i n i s t r a t i o n  (SBA) f o r  c o n s i d e r a t i o n  u n d e r  
i t s  C e r t i f i c a t e  o f  C o m p e t e n c y  ( C O C )  p r o c e d u r e .  W h i l e  t h e  
COC process  w a s  p e n d i n g ,  t h e  C ~ r p s  i n i t i a t e d  p r e l i m i n a r y  
c o n t a c t s  w i t h  Merritt,  a p p a r e n t l y  w i t h  t h e  i n t e n t i o n  t o  
inake award. t o  Merrit t  i n  t h e  e v e n t  S h a w ' s  COC w a s  d e n i e d .  

M e a n w h i l e ,  o n  J a n u a r y  2 7 ,  t h e  Navy c o m p l a i n e d  t o  t h e  
Corps t h a t  a d d i t i o n a l  s h o a l i n g  h a d  o c c u r r e d ' i m p e d i n g  i t s  
s u b m a r i n e s '  s a f e  p a s s a g e  t o  t h e i r  b e r t h s  a n d  c r e a t i n g  a n  
u r g e n t  s i t u a t i o n .  The  C G r p s  c o n d u c t e d  a s u r v e y  of t h e  
s i t u a t i o n  a n d  f o u n d  t h a t  new s h o a l i n g  h a d  i n  f a c t  o c c u r r e d  
i n  t h e  c h a n n e l  a r ea  a n d  a g r e e d  w i t h  t h e  Navy t h a t  a c r i t -  
i c a l  s i t u a t i o n  e x i s t e d .  because t h e  n e w  s h o a l i n g  ( w h i c h  had 
r e ? o r t e d l y  i n c r e a s e d  t h e  t o t a l  amoun t  of m a t e r i a l  tc be 
d r e d g e d  t o  6 9 1 , 0 0 0  c u b i c  y a r d s )  h a d  r e d u c e d  t h e  d e p t h  and  
i n h i b i t e d  t h e  m a n e u v e r a b i l i t y  of t h e  T r i d e n t  s u b m a r i n e s  
w i t h i n  t h e  c h a n n e l .  T h u s ,  o n  F e b r u a r y  1, t h e  C o r p s  e x e c u t e d  
a s o l e - s o u r c e  l e t t e r  c o n t r a c t  w i t h  N o r t h  A m e r i c a n  T r a i l i n g  
Company (KXTCO)--the f o u r t h  l o w  b i d d e r  u n d e r  t h e  o r i g i r a l  
s o l i c i t a t i o n - - r e q u i r i n g  i t  t o  d r e d g e  2 4 0 , 0 0 0  c u b i c  y a r d s  of 
n a t e r i a l  w i t h i n  4 0  d a y s  of t h e  a w a r d  d a t e .  T h e  C o r p s  
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j u s t i f i e s  i t s  award t o  NATCO b e c a u s e  t h a t  f i r m  had t h e  
only a v a i l a b l e  h o p p e r  d r e d g e 1  a t  t h e  time. 

On F e b r u a r y  9 ,  t h e  SBA's C h i c a g o  r e g i o n a l  o f f i c e  n o t i -  
f i e d  t h e  C o r p s  t h a t  i t s  s t a f f  h a d  r ecommended  i s s u i n g  a 
co t  t o  Shaw;  however ,  s i n c e  t h e  c o n t r a c t  v a l u e  e x c e e d e d  
S 5 0 0 , 0 0 0 ,  i t  w a s  n e c e s s a r y  t o  o b t a i n  t h e  c o n c u r r e n c e  of 
t h e  SBA's c e n t r a l  o f f i c e .  By l e t t e r  of t h a t  same day t o  
t h e  SBA, t h e  Corps r e q u e s t e d  t h a t  t h e  COC process be t e r m i -  
n a t e d  b e c a u s e  i t  h a d  d e c i d e d  t o  c a n c e l  t h e  s o l i c i t a t i o n .  
S u b s e q u e n t l y ,  b y  l e t t e r  of F e b r u a r y  1 0  to  t h e  b i d d e r s ,  t h e  
c o n t r a c t i n g  o f f i c e r  c a n c e l e d  t h e  s o l i c i t a t i o n  p r i m a r i l y  
Secaase t h e  i n c r e a s e d  s h o a l i n g  a n d  t h e  e m e r g e n c y  d r e d g i n g  
r e s u l t e d  i n  ''major c h a n g e s  i n  scope o f  work" a n d  t h e  Corps 
hoc?er d r e d g e ,  w h i c h  h a d  b e e n  u n d e r  r e p a i r  b e c a u s e  of a 

w o r k .  
C '  - i r e ,  w o u l d  be a v a i l a b l e  t o  perform t h e  r e m a i n d e r  of t h e  

E s s e n t i a l l y ,  t h e  p r o t e s t e r s  f i r s t  q u e s t i o n  w h e t h e r  
t h e r e  w a s  a n y  n e e d  f o r  t h e  e m e r g e n c y  d r e d g i n g  a n d  w h e t h e r  
t lhe Corps'  r e s t r i c t i o n  o f  t h a t  work to  h o p p e r  d r e d g e s  
e x c e e d e d  t h e  Corps'  minimum n e e d s .  T h e y  a r g u e  t h a t  t h e  
Corss h a s  s u p p l i e d  n o  w e a t h e r  i n f o r m a t i o n  s u p p o r t i n g  i t s  
c l z i m  t h a t  storms c a u s e d  t h e  s h o a l i n g  b u i l d  u p  a n d  n o  
e n g i n e e r i n g  d a t a ,  s o u n d i n g s  or  c h + F t s  t o  v e r i f y  t h e  e x i s t -  
e n c e  of t h e  a l l e g e d  a d d i t i o n a l  s h o a l i n g .  T h e y  f u r t h e r  
arcue t h a t  i f  i n d e e d  a n y  s h o a l i n g  b u i l d u p  e x i s t e d ,  a pipe- 
l i n e  d r e d g e  w h i c h  t h e y  could p r o v i d e  would  meet t h e  Corps' 
r e q u i r e m e n t  f o r  r a p i d  s h o a l  r e m o v a l .  . 

L S i r F l y  s t a t e d ,  a hopper d r e d g e  i s  a s h i p  equipped t o  
p e r f o r m  z d r e d g i n g  o p e r a t i o n  by m a k i n g  r e p e a t e d  passes  
over t h e  a r e a  t o  be d r e d g e d ,  r e m o v i n g  t h e  m a t e r i a l ,  a n d  
z r z n s p o r t i n g  t h e  m a t e r i a l  t o  a n  o c e a n  d u m p i n g  s i t e .  By 
c3r , t ras t ,  a p i p e l i n e  d r e d g e  c o n s i s t s  of a d r e d g i n g  
m c h i n e  l o c a t e d  o n  a b a r g e - l i k e  p l a t f o r m  a n d  c o n n e c t e d  
by a p i p e l i n e  t o  a n  o n s h o r e  d i s p o s a l  s i t e .  u n l i k e  t h e  
.zc??er  d r e d g e  t h e  p i p e l i n e  d r e d g e  r e m a i n s  s u b s t a n t i a l l y  
- c c L l o n a r y  = * - e .  o ~ e r  a d r e d g e  s i t e ,  r e m o v e s  t h e  m a t e r i a l  a t  
e - - +  -..cc s i t e ,  a n d  t h e n  m o v e s  o n  t o  t h e  n e x t  s i t e .  
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T h e  c o n t r a c t i n g  a g e n c y  h a s  t h e  pr imary r e s p o n s i b i l i t y  
f o r  d e t e r m i n i n g  i t s  minimum n e e d s  a n d  f o r  d r a f t i n g  r e q u i r e -  
m e n t s  t h a t  r e f l e c t  t h o s e  n e e d s .  x n a l e c t r o n  C o r p o r a t i o n ,  

------r;-.----; ------- B-198679 ,  A u g u s t  11, 1 9 8 1 ,  81-2  CPD 115. T h e  c o n t r a c t l n g  
a g e n c y ,  w h i c h  is  most f ami l i a r  w i t h  t h e  c o n d i t i o n s  u n d e r  
w h i c h  t h e  s u p p l i e s  o r  services  h a v e  b e e n  a n d  w i l l  be used, 
i s  u s u a l l y  i n  t h e  bes t  p o s i t i o n  t o  know t h e  G o v e r n m e n t ' s  
a c t u a l  min imum n e e d s .  
ber 1 5 ,  1 9 8 2 ,  82-2 C P D  538. 
h a s  b e e n  c h a l l e n g e d  a s  u n d u l y  r e s t r i c t i v e  of c o m p e t i t i o n ,  
i t  i s  i n c u m e n t  u p o n  t h e  p r o c u r i n g  a g e n c y  t o  e s t a b l i s h  
s u p p o r t  f o r  i t s  c o n t e n t i o n  t h a t  t h e  r e s t r i c t i o n  i t  h a s  
i m p o s e d  i s  r e a s o n a b l y  r e l a t e d  t o  i t s  n e e d s .  O n c e  t h e  
a g e n c y  e s t a b l i s h e s  t h i s  s u p p o r t ,  t h e  b u r d e n  is o n  t h e  
?rotester  to  s h o w  t h a t  t h e  r e q u i r e m e n t  c o m p l a i n e d  of i s  

Maqnaco  f n d u s t r i e s ,  B-206191 ,  Octo- 
G e n e r a T r y , y h e n  a r e q u i r e m e n t  

--------- 

- 
c l e a r l y  u n r e a s o n a b l e .  S.?..F.E. E x p o r t  C o r D o r a t i . o n ,  ------ -------------i--,,--- 
B - 2 0 7 6 5 5 ,  November 16, 1962, 82-2 CPD 445. 

T h e  Corps r epor t s  t h a t  i t s  s u r v e y  i n d i c a t e d  t h a t  
s h o a l i n g  h a d  o c c u r r e d  t h r o u g h o u t  t h e  c h a n n e l ,  b u t  t h a t  i n  
f o u r  a r e a s  i n s i d e  t h e  c h a n n e l  s h o a l i n g  b u i l t  up t o  s u c h  
a n  e x t e n t  t h a t  T r i d e n t  s u b m a r i n e s  were n o t  ab l e  t o  pass  
s a f e l y  f r o m  t h e i r  b e r t h s  t o  t h e  o p e n  s e a .  T h e  Corps 
i n d i c a t e d  t h a t  i t  b e l i e v e d  t h a t  t h i s  s h o a l i n g  b u i l d u p  was 
d u e  t o  " r e c e n t  s e v e r e  N o r t h e a s t e r s . "  W h i l e  i t  may be t rue ,  
as t h e  p r o t e s t e r s  p o i n t  o u t ,  t h a , t , > t h e  a g e n c y  h a s  n o t  pro- 
v i d e d  b a c k  up d a t a  t o  s u p p o r t  i t s  p o s i t i o n  t h a t  t h e  
s h o e l i n g  i n  f a c t  e x i s t e d  o r  was d u e  t o  t h e  w e a t h e r ,  t h e  
p ro t e s t e r s  h a v e  b e e n  u n a b l e  t o  s h o w  t h a t  t h e  i n c r e a s e d  
s h o a l i n g  d i d  n o t  i n  f a c t  e x i - s t .  W h e t h e r  or n o t  storms 
c a u s e d  t h e  b u i l d u p  i s  n o t  s i g n i f i c a n t .  I n ' t h e  a b s e n c e  of 
a n y  e v i d e n c e  c o n t r a d i c t i n g  t h e  o p i n i o n  of t h e  Corps, a n d  
r e p o r t e d l y  of t h e  T r i d e n t  b a s e  c o m m a n d e r ,  t h a t  i n c r e a s e d  
s h o a l i n g  c o n d i t i o n s  were h a m p e r i n g  base o p e r a t i o n s ,  w e  h a v e  
no  bas i s  t o  q u e s t i o n  t h e  j u d g m e n t  of t h e  Corps t h a t  emer- 
g e n c y  d r e d g i n g  was n e e d e d .  

R e g a r d i n g  t h e  n e e d  f o r  a hopper d r e d a e ,  t h e  Corps 
s t a t e s  t h a t  i t  r e q u i r e d  t h a t  t y p e  d r e d g e  b e c a u s e  a pipe- 
l i n e  d r e d g e  c o u l d  n o t  p e r f o r m  t h e  c r i t i c a l  w o r k  w i t h i n  t h e  
r e q u i r e d  4 0  d a y s .  T h i s  was d u e ,  t h e  Corps s t a t e s ,  t o  t h e  
l e n g t h  o f  time i t  w o u l d  t a k e  for a f i r m  s u p p l y i n g  a pipe- 
l i n e  d r e d g e  t o  reach  t h e  d r e d g i n g  s i t e ,  s e t  up i t s  pipe- 
iine, > '  a n d  r e p z i r  t h e  e x i s t i n g  d i k e s  a n d  w e i r s  f o r  t h e  
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d i sposa l  s i t e .  
~ o s i t i o n  a n d  c o n t e n d s  t h a t  i t  c o u l d  h a v e  p e r f o r m e d  w i t h i n  
40 d a y s ,  t h a t  f i r m  h a s  n o t  p r e s e n t e d  e v i d e n c e  t o  show t h a t  
t h e  Corps' p o s i t i o n  is u n r e a s o n a b l e .  U n d e r  t h e s e  c i r c u m -  
s t a n c e s ,  w e  a l s o  h a v e  n o  b a s i s  to  q u e s t i o n  t h e  Corps' 
j u d g m e n t  t h a t  i t  n e e d e d  a hopper d r e d g e  t o  p e r f o r m  t h e  
d r e d g e  w i t h i n  t h e  r e q u i r e d  t i m e .  

W h i l e  Merrit t  d i s a g r e e s  w i t h  t h e  Corps' 

T u r n i n g  t o  t h e  p r o p r i e t y  of c o n d u c t i n g  t h i s  p r o c u r e -  
m e n t  o n  a s o l e - s o u r c e  b a s i s ,  w e  n o t e  t h a t  n e g o t i a t e d  
p r o c u r e m e n t s  m u s t  be c o n d u c t e d  o n  a c o m p e t i t i v e  bas i s  t o  
t h e  maximum p r a c t i c a b l e  e x t e n t .  1 0  U.S.C. 5 2 3 0 4 ( g )  
( 1 9 7 6 ) ;  D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  S 3-101(d). 
N o n c o m p e t i t i v e  ( so le -source)  a c q u i s i t i o n s  may be a u t h o r -  
i z e d ,  h o w e v e r ,  when t h e  work  or s u p p l i e s  r e q u i r e d  c a n  be 
f u r n i s h e d  by o n l y  one s o u r c e .  T h e r e  may be o n l y  o n e  s o u r c e  
for  a n y  of s e v e r a l  r e a s o n s - - b e c a u s e  t h e  i tems or  se rv ices  
n e e d e d  a r e  u n i q u e ;  t i m e  i s  of t h e  e s s e n c e  a n d  o n l y  o n e  
s o u r c e  c a n  meet t h e  G o v e r n m e n t ' s  n e e d s  w i t h i n  t h e  a v a i l a b l e  
t i m e ;  d a t a  t h a t  w o u l d  be n e e d e d  t o  permi t  a compet i t ive  
p r o c u r e m e n t  i s  u n a v a i l a b l e  a n d  c a n n o t  be o b t a i n e d  w i t h i n  
t h e  t ime a v a i l a b l e ;  o r  o n l y  a s i n g l e  source c a n  p r o v i d e  a n  
i t e m  t h a t  m u s t  be compatible  o r  i n t e r c h a n g e a b l e  w i t h  e x i s t -  
i n g  e q u i p m e n t .  RQLM C o r E o r a t i o n  a n d  F i s k  T e l e x h o n e  S y s t e m s ,  --- l n c . ,  E - 2 0 2 0 3 1 ,  A u g u s t  2 6 ,  1 9 8 1 ,  81-2 CPD 1 8 0 .  
s u b j e c t  sole-source p r o c u r e m e n t s  ,&o close s c r u t i n y ,  R & E ---------- C a b l e v i s i o n ,  B-199592,  F e b r u a r y  19, 1 9 8 1 ,  81-1  C P D  1i'sisTe 
will n o t  o b j e c t  t o  s u c h  a n  a c q u i s i t i o n  i f  t h e r e  i s  a r e a s o n -  
ab l e  b a s i s  f o r  i t .  W i n s l o w  Assoc ia t e s ,  5 3  Comp. Gen. 478  

-------- --------,----------- ----- 
Whi le  w e  

I---- iJ---- 

( 1 9 7 4  ) , 74-1  CPD 1 4 .  - 

Here, p r i o r  t o  a w a r d i n g  t h e  s o l e - s o u r c e  c o n t r a c t  t h e  
Corps prepared a D e t e r m i n a t i o n  a n d  F i n d i n g s  ( D & F )  e n t i t l e d  
" A u t h o r i t y  t o  N e g o t i a t e  a n  I n d i v i d u a l  C o n t r a c t "  t h a t  j u s -  
t i f i e d  n e g o t i a t i o n  f o r  t h e  d r e d g i n g  s e r v i c e s  o n  t h e  g r o u n d  
t h a t  " t h e  p u b l i c  e x i g e n c y  w i l l  n o t  p e r r c i t  t h e  d e l a y  
i n c i d e n t  t o  f o r m a l  a d v e r t i s i n g . "  A D & F  b a s e d  o n  t h e  "pub-  
l i c  e x i g e n c y "  e x c e p t i o n  a t  1 0  U.S.C. S 2 3 0 4 ( a ) 1 2 )  t o  t h e  
r e q u i r e m e n t  f o r  formal a d v e r t i s i n g ,  h o w e v e r ,  i s  g e n e r a l l y  
i n a d e q u a t e  t o  j u s t i f y  n e g o t i a t i o n  w i t h  o n l y  o n e  source.  
.......................................... ! ; m - L i n e a r  Svsterns, I n c . .  D a t a  P r e c i s i o n  C o r p o r a t i o n ,  ___-__ 55 
Comp. Gen. 358  ( 1 5 7 5 ) ,  7 5 - 2  CPD 2 1 5 .  None the le s s ,  w h e r e ,  
as  h e r e ,  t h e  c i rcumstances  s u r r o u n d i n g  t h e  p r o c u r e m e n t  
1 c : s t i f y  m a k i n g  a so l e - source  a w a r d ,  an a g e n c y ' s  f a i l u r e  t o  
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prepare a proper D&F is not an error that affects the 
validity of the award. - See Starlight Components, Inc., 
3-194367, December 5, 1979, 79-2 CPD 390. 

The Corps states that it determined that NATCO was 
the only firm with a hopper dredge that was capable of per- 
forming the critical dredging work within the required 
timeframe. Neither protester has shown that this determi- 
nation was unreasonable, nor has either contended. that it 
could have supplied a hopper dredge. Under these circum- 
stances, we believe that the Corps' decision to award a 
sole-source contract was proper. - See Amray, Inc., 
B-209186, June 30, 1983, 83-2 CPD 

Pjerritt also contends that the Corps was obligated 
to negotiate with it for the emergency dredging because 
it had bid on the original solicitation. This contention 
is without merit, since the protester has not shown that 
it could have supplied a hopper dredge. Further, while 
Merritt contends that the Corps' contacts with it reqard- 
in9 its zbility to perform the work required by the orig- 
inel solicitation wes "part of an obvious plan to preclude 
a protest before award of the sole-source contract, " 
Merritt has  not produced evidence to support this conten- 
tion. Therefore, we consider the allegation purely specu- 
lative and withont merit. Consolidated Services, Inc., 
E-206413.3, February 28, 1983, 83-1 CPD 192. In any event, 
we do not believe that it is irn$$oper or unusual for an 
agency to hold preliminary discussions regarding natters 
of responsibility with the second low bidder pending the 
outcome of the l o w  bidder's COC proceedings. 

Merritt zrgues that even if the award to NATCO w a s  
proper there was no compelling reason to cancel the solici- 
tation since a substantial proportion of the material 
originally specified in the solicitation still remained to 
be cireaqed. after the sole-source work was completed.' It 
arques that any differences in the remaining amount and 
the arnocnt originally specified could be accomlodated 
uneer the "Variations in Estimated Quantities" clause of 
tne solicitation. It also contends that the contracting 
officer failed to prepere a written determination sup- 
porting his  decision to cancel the solicitation as 
require6 ' cy  3AR $ 2-404.l(b). Shaw takes essentially 
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t h e  same p o s i t i o n  as  Merrit t  i n  a d d i t i o n  t o  a r g u i n g  t h a t  
t h e  C o r p s '  a c t i o n  i m p r o p e r l y  i n t e r f e r e d  w i t h  SBA's COC 
process. 

t h e  c a n c e l l a t i o n  s t a t e d  t h a t  i t s  a c t i o n  was n e c e s s a r y  
f o r  t h e  f o l o w i n g  r e a s o n s :  

The Corps' l e t t e r s  t o  t h e  b i d d e r s  n o t i f y i n g  them o f  

(1) t h e  c h a n g e s  i n  t h e  scope of t h e  work to be per- 
fo rmed ,  a n d ;  

( 2 )  t h e  a v a i l a b i l i t y  of a Government d r e d g e  t o  p e r f o r m  
t h e  work. 

T h e  C o r p s  s t a t e s  t h a t  t h e  scope of work d e s c r i b e d  i n  t h e  
s o l i c i t a t i o n  changed  as a resu l t  of t h e  award t o  NATCO 
because t h e  d r e d g i n g  d o n e  u n d e r  t h a t  c o n t r a c t  removed most 
of t h e  m a t e r i a l  l oca t ed  c loses t  t o  t h e  bank of t n e  c h a n n e l .  
I t  r e p o r t s  t h a t  t h i s  m a t e r i a l  was t h e  e a s i e s t  and most cost  
e f f e c t i v e  t o  remove. T h e r e f o r e ,  i n  t h e  C o r p s '  o p i n i o n ,  
b i d d e r s  u n d e r  t h e  o r i g i n a l  s o l i c i t a t i o n  would have had  t o  
increase t h e i r  u n i t  prices f o r  t h e  r e m a i n i n g  work. The 
Corps  c o n t e n d s  t h a t  i t  would have  been i m p r o p e r  t o  award a 
c o n t r a c t  u n d e r  t h e  s o l i c i t a t i o n  w i t h  knowledge  t h a t  t h e  
s p e c i f i c a t i o n s  d i d  n o t  a c c u r a t e l y  r e f l e c t  t h e  c u r r e n t  con-  
d i t i o n s .  Moreove r ,  t h e  C o r p s  s t a t e s  t h a t  i t  was n o t  capable 
of p e r f o r m i n g  t h e  work r e q u i r e d  6y  t h e  s o l i c i t a t i o n  w i t h  
i t s  own d r e d g e  a t  t h e  t ime t h e  IFB w a s  i s s u e d ,  b u t  because 
of  t h e  d e l a y  e n c o u n t e r e d  i n  making a n  a w a r d ,  i t s  d r e d g e  
became a v a i l a b l e  t o  p e r f o r m - . t h e  work and  i t  d e t e r m i n e d  t h a t  
it would be i n  t h e  best  i n t e r e s t s  o f  t h e  Government  f o r  t h e  
C o r p s  t o  p e r f o r m  t h e  r e m a i n i n g  work w i t h  i t s  own d r e d g e .  

C a n c e l l a t i o n  o f  a s o l i c i t a t i o n  a f t e r  b i d  o p e n i n g  and 
t h e  e x p o s u r e  of b i d s  i s  n o t  p e r m i t t e d  u n l e s s  a c o g e n t  and 
c o m p e l l i n g  reason f o r  c a n c e l l a t i o n  e x i s t s .  The d e t e m i n a -  
t i o n  as  t o  w h e t h e r  s u c h  a r e a s o n  e x i s t s  i s ,  however ,  an 
a d m i n i s t r a t i v e  o n e  t o  w h i c h  w e  w i l l  n o t  o b j e c t  u n l e s s  t h e  
p r o t e s t e r  c a n  d e m o n s t r a t e  t h a t  t h e  d e c i s i o n  was a r b i t r a r y ,  
c a p r i c i o u s ,  o r  n o t  s u p p o r t e d  by s u b s t a n t i a l  e v i d e n c e .  
YcGre5or P r i n t i n a  C o r D o r a t i o n ,  B-207084;  B - 2 0 7 3 7 7 ,  Septem- 
5er 2 0 ,  1 9 8 2 ,  8 2 - 2  C P D  2 4 0 .  T h e  p r o t e s t e r s  have  f a i l e d  t o  
m k e  t h a t  showing h e r e .  

--de ,---------~----t-~~---- 
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W h i l e  Merritt asserts t h a t  t h e  c h a n g e  i n  t h e  o v e r a l l  
a m o u n t  of  m a t e r i a l  t o  be d r e d g e d  is  n o t  so s i g n i f i c a n t  as t o  
r e q u i r e  a c h a n g e  i n  t h e  scope o f  t h e  s o l i c i t a t i o n ,  it h a s  
n o t  d i s p u t e d  t h e  Corps'  a s s e r t i o n  t h a t  NATCO removed t h e  
m a t e r i a l  t h a t  w a s  t h e  most c o s t  e f f e c t i v e  t o  d r e d g e .  T h u s ,  
w e  h a v e  n o  b a s i s  t o  d i s p u t e  t h e  Corps' c o n c l u s i o n  t h a t  t h e  
e m e r g e n c y  w o r k  n e c e s s i t a t e d  a r e v i s i o n  i n  t h e  e s t i m a t e d  
a m o u n t  of w o r k  a n d ,  most s i g n i f i c a n t l y ,  w o u l d  l i k e l y  h a v e  
c a u s e d  t h e  b i d d e r s  to  i n c r e a s e  t h e i r  u n i t  pr ices  for  t h e  
r e m a i n i n g  work. T h i s  c l e a r l y  c o n s t i t u t e s  a c o m p e l l i n g  
r e a s o n  to  c a n c e l  t h e  s o l i c i t a t i o n .  -J-----;----------- P r a x i s  A s s u r a n c e  
V e n t u r e ,  B-190200, March 1 5 ,  1978, 78-1 CPD 203. F u r t h e r ,  
-I-- 

w e  c a n n o t  accept  Merritt's c o n t e n t i o n  t h a t  t h e  Var i a t ions  
i n  E s t i m a t e d  Q u a n t i t i e s  c l a u s e  o f  t h e  s o l i c i t a t i o n  c o u l d  
h a v e  b e e n  i n v o k e d  t o  a d j u s t  t h e  con t r ac to r ' s  u n i t  pr ice  t o  
cover t h e  r e d u c e d  q u a n t i t y  o f  mater ia l .  T h a t  c l a u s e  was 
i n t e n d e d  t o  opera te  when t h e  c o n d i t i o n s  a c t u a l l y  e n c o u n t e r e d  
t u r n  o u t  t o  be s u b s t a n t i a l l y  d i f f e r e n t  f r o m  those contem-  
p l a t e d  b y  t h e  s p e c i f i c a t i o n s .  Here, w h e r e  i t  was known 
p r i o r  t o  e x e c u t i n g  t h e  c o n t r a c t  t h a t  t h e  scope of work  
u n d e r  t h e  c o n t r a c t  w o u l d  be m a t e r i a l l y  d i f f e r e n t  from that 
c o n t a i n e d  i n  t h e  s p e c i f i c a t i o n s ,  i t  w o u l d  h a v e  b e e n  improper 
f o r  t h e  c o n t r a c t i n g  o f f i c e r  t o  award  a c o n t r a c t  u n d e r  t h e  
e x i s t i n g  s o l i c i t a t i o n .  ----- McGreqor ---------- P r i n  t i n 2  C o y P o r a t i o n ,  
supra.  -- 

M o r e o v e r ,  t h e  a v a i l a b i l i t y  6f  t h e  Corps' d r e d g e  e f f e c -  
t i v e l y  r e n d e r e d  u n n e c e s s a r y  t h e  s e r v i c e s  o f  b i d d e r s  u n d e r  
t h e  s o l i c i t a t i o n .  The  r e g u l a t i o n s  s p e c i f i c a l l y  p r o v i d e  
t h a t  a s o l i c i t a t i o n  may be c - a n c e i e d  when  t h e  s e r v i c e s  t o  be 
p r o c u r e d  are  no l o n g e r  n e e d e d .  DAR.S 2 - 4 0 4 . 1 ( b ) ( i i i ) .  
A l t h o u g h  t h e  p ro tes te rs  a r g u e  t h a t  t h e  Corps' d r e d g e  was n o t  
i n  f a c t  a v a i l a b l e  a t  t h e  t i m e  o f  t h e  F e b r u a r y  1 0  c a n c e l l a -  
t i o n ,  t h i s  i s  n o t  r e l e v a n t  t o  t h e  v a l i d i t y  o f  t h e  c a n c e l l a -  
t i o n  s i n c e  t h e  Corps d e t e r m i n e d  t h a t  t h e  d r e d g e  wou ld  be 
a v z i l a b l e  t o  p e r f o r m  t h e  r e q u i r e d  s e r v i c e s  a n d  i n  f a c t  t h e  
Corps' d reaae  became a v a i l a b l e  o n  A p r i l  1. See E s s e x  ---------- Electro X n q i n e e r s ,  ------------ - l n c . . ,  E -206012 .3 ,  October 4, 1 9 8 2 ,  82-2 
CPD 307. 

--e ----- 

W h i l e  i t  is  t r u e ,  a s  Merr i t t  a r g u e s ,  t h a t  t h e  c o n t r a c t -  
i n g  o f f i c e r  d i d  not prepare a f o r m a l  w r i t t e n  d e t e r m i n a -  
t i o n  j u s t i f y i n g  t h e  c a n c e l l a t i o n ,  t h i s  f a i l u r e  d o e s  no t  
c o n s t i t u t e  a b a s i s  f o r  s u s t a i n i n g  a p r o t e s t  a s  l o n g  a s  
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t h e  c i r c u m s t a n c e s  n e c e s s a r y  t o  support  a c a n c e l l a t i o n  are 
p r e s e n t .  S9g C a l . F a 4 ~ ~ ! p ~ ~ ,  B-209260.2 , J u n e  28 , 1983  , 
83-2 CPD __ . 
s u p p o r t s  t h e  Corps' c a n c e l l a t i o n  o f  t h e  o r i g i n a l  so l i c i -  
t a t i o n .  I n  any  e v e n t ,  t h e  l e t t e r s  to  t h e  b i d d e r s  n o t i f y -  
i n s  t h e m  o f  t h e  c a n c e l l a t i o n  c l e a r l y  s e t  f o r t h  t h e  
c o n t r a c t i n g  o f f i c e r ' s  r a t i o n a l e  f o r  h i s  a c t i o n ,  

Here, w e  have  c o n c l u d e d  t h a t  t h e  r e c o r d  

F i n a l l y ,  Shaw c o n t e n d s  t h a t  t h e  s o l e - s o u r c e  award and  
s u b s e q u e n t  c a n c e l l a t i o n  o f  t h e  s o l i c i t a t i o n  were m e r e l y  
d e v i c e s  used  by t h e  C o r p s  to  a v o i d  a w a r d i n g  a c o n t r a c t  t o  
Shaw. I t  c o n t e n d s  t h a t  t h e  Corps d i d  n o t  make t h e  sole- 
s o u r c e  award u n t i l  t h e  SBA n o t i f i e d  t h e  Corps o f  t h e  
irr.pending i s s u a n c e  o f  a COC t o  Shaw. The protester a l so  
c o n t e n d s  t h a t  i t  w a s  i m p r o p e r  f o r  t h e  Corps to  make t h e  
sole-source award and  t o  c a n c e l  t h e  s o l i c i t a t i o n  w h i l e  t h e  
COC p r o c e s s  w a s  p e n d i n g .  

S h a w l s  c o n t e n t i o n s  a r e  w i t h o u t  m e r i t  inasmuch a s  w e  
h e v e  f o u n d  t h a t  b o t h  t h e  s o l e - s o u r c e  award and  t h e  c a n c e l -  
l a t i o n  of t h e  s o l i c i t a t i o n  were proper .  Moreover ,  t h e  
r e c o r d  shows t h a t  t h e  Navy had c o m p l a i n e d  o f  t h e  a d d i t i o n a l  
s h o a l i n g ,  and t h a t  t h e  Corps  awarded  t h e  con t r ac t  t o  NATCO 
before  SBA's r e g i o n a l  o f f i c e  n o t i f i e d  t h e  Corps of t h e  
i n p e n d i n g  a p p r o v a l  o f  Shawls  COC a p p l i c a t i o n .  F i n a l l y ,  
c a n c e l l a t i o n  o f  t h e  s o l i c i t a t i o n  i s  p r o p e r ,  even  i n  t h e  
f a c e  o f  a p e n d i n g  COC a p p l i c a t i o n +  w h e r e ,  as here ,  t h e  con-  
t r a c t i n g  o f f i c e r  h a s  a compell ing r e a s o n  t o  do so.  ---e- B a x t e r  
& S o n s  E l e v a t o r  C o . ,  X n c . ,  B-197595,  December 3 ,  1 9 8 0 ,  80-2 
CF'D 414. - 

Shaw and Merrrit h a v e  r e q u e s t e d  r e i m b u r s e m e n t  o f  t h e i r  

---------------------- 
- 

b i d  p r e p a r a t i o n  costs .  S i n c e  w e  h a v e  found  t h a t  t h e  Corps 
had a s u f f i c i e n t  b a s i s  f o r  making t h e  s o l e - s o u r c e  award 
and t h a t  i t  a c t e d  p r o p e r l y  i n  c a n c e l i n g  t h e  s o l i c i t a t i o n ,  
w e  h a v e  n o  b a s i s  t o  a l low r e c o v e r y  o f  b i d  p r e p a r a t i o n  cos ts .  

We deny t h e  p r o t e s t s .  

0 o f  t h e  U n i t e d  S t a t e s  
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